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MATYER OF: Lovett v. United States -~ nterest on judgment

DIGEST: Interest on judsment under Federal Tort Claims Act
entered by District Court against United States and
not appcoaled by United States may not be paid since
intercst in such case is precluded by first proviso
of 31 U.S.C. § 724a.

Lovett v. United States (ivil No, 74-233-TUC-WCF) was a wronzful
death &crion trcaght in the United States District Court for the
District of Arizona | nder the Federal Tor: Claims aAct, 28 U.S.C.

§§ 1345(db), 2671 et seq. Judgment was entered for plaintiff
Virginia L. Lovett on Augusc 9, 1977, in the amount of $141,781.38
plus costs., The judgment further directed the setoff of certain
awounts which had been paid to plaintiff by the Veterans Administra-
t:ion (VA) pursuant to 38 U.S.C. § 351. There was ro mention of

snteresi, Costs were assessed at $380.92, and the amount paid by

VA vas aetermined to be $13,069.86. The United States did not
appeal and the Department of Justice submitted the judgment to us
Zor paymen: un November 21, 1977, On Deceuwlar 8, 1977, our Claims
Divisgion certified the judgment to the Treasury Department, and a
check In the amount of $129,092.44 was issued to the plaintiff
shortly thereafter.

Plaintiff, through her coursel, citing 28 U.S.C. §§ 1961 and
2411(b), has questioned the correctness >f our sattlement action
in that the che¢k did not include ary amount for interest on the
judgment, For the reasons that rollow, we conclude that interest
is not properly payable on this judgment, and that our settlement
action was therefore correct.

It 18 undisputed that interest is not recoverable against the
United States except as authorized by statute or contract. United
States v. Maryland ex rel. Meyer, 349 F.2d 693, 694 (D.C. Cir. 1965).

The: question thus becomes whether there is any statutory basis for
the allowance of interest in Lovett.

Interest on district court judgments i authorized by 28 U.S.C.
$§ 1961, which provides in pertiment part:
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"Interest shall ba allowed on any money
judgrient in a civil case recovered in a dis-
trict court. *# ®# # Such interest shall be
calculated from the date of the entry of the
judgment, at the rate allowed by State law.'

This provicion, however, is applicable only to private litigants
and not to suits against the United States. Reed v, Howbert, 77
F.2d 227 (loth Cir, 1935),

Post-judgment interest on judgments against the United States
under the Federal Tort Claims Act 1is generally autPorized by
28 U.S.C. §§ 2411(d}, set forth below:

“"Except as otherwise provided in subsec-
tion {a) of this section, on all final judgments
rendered against the United States in actions
inatituted vinder section 1346 of thi. title,
intereat shall be computed at the rate of 4 per
centum per annum frem the date of the judginent
up to, but not exceeding, thirty days after the
dare of approval of any appropriation Act pro-
viding for nayment of the judgment.”

However, section 2411(b} cannot be applied without vegard to 31 U.S.C.
§ 724a, the permanent indefinite appropriation for the payment of
Judgments against the United States which are not uvtherwise provided
for. The rz=levant portion of 31 U.S.C. . 724a is set forth below:

"There are appropriated, out ¢ ® any money -
in the Treasuxy not otherwise apprcpricted, such
sums as may be recessavy for the payment, not
otherwise provided for, as certified by the
Comptroller General, of final judpgments, awards,
and compromige settlrments, which are payable in
accordance with the :-erms of section 2414, 25i7.
2672, or 2677 of Title 28, together with such
interest and costs as may be specified in such
judgments or otherwilse authorized by law: Pro-
vided, That interest on a judgment of a district
court to which the provisions of sect!-n 2411(b) of
Title 28 apply, payable from this app: sriation,
shall be paid only when such judgment .ecomes
final alter review on appeal or petiti. n by th-
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United States, and then only fzrom the date of
the filing of the transzript thereof in the
General Accounting Office to the dato of the
mandate of affirmance (except that in cases
reviewed by the Supreme Court intereset shall
not be silowed beyond the term of the Court
at which the judgment was affirmed) * * & "

Prior to May 4, 1977, section 724a upplied only to judgments and
avards not in excess of §$100,000, The $100,000 limitation, however,
was ellninated by Pub, L. No. 95-26 (May 4, 1977}, Chapter XIV, 91
Stat. 61, 96 (from which the above quotation is taker), and section
724a now applies without regard to the amount of the judgment. The
courts have clearly established that the first proviso of 31 U.S.C.

§ 724a 15 a limitation on the mcre gencral authorization of 28 U.S.C.
§ 2411(»). E.gR., United States \. Maryland ex rel Meyer, 3%9 F.2d
at 694; United States v. Jacobs, 308 F.2d 90f (5th Cir. 1962);

" Blark v. lUnited States, 444 F,2d 1Z15, 1217 (1Cch Ccir. 1971,.

The firast proviso of 31'U.S.C. § 7764a, qucted above, limits the
entitlement to interest’ to those cases in which the Government ap-
peala an: loses, and estab 1ahes the begianing and ending dates for
interc.st computation in such cases. A review of the legislative
history and of judicial pvecedent permits no other interpretation.
Section 724a was originaliy enacted as section 1302 of the Supple-
mental Appropriation Act of 1957, 70 Stat. 678, 694. The first
proviso was explained in detail in a statemen. prepafed by the
Bureau of the Budge: (now Office of Management :nd Budget), as
follows:

“The present situation with respect to the
payment of interest is undesirable in two respects~—
first, the Government, because of the delay in
making ‘appropriations, bears the expense of inter-
est which could be saved if appropriations were
available for payment of the judgments when rendered;
and second, there 18 a wide variance between the
provisions of law respecting the payment of interest
on judgments renaered by the district courts as com-
pared with those rendered by the Court of Claims.
Interest ig paid on Court of Claims judgments only
when the United States appeals and then only from
the date when the transcript of the judgment is
filed with the Treasury Department to the date cf
the nandate of affirmance. Interest is paid on
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judgments of the district courts, regardless
of whether the Government appeals, from the
date of the judgment to a date not later than
30 days after the making of an appropriation
tor payment. of the judgment.

"It 45 believed that the provision for
the paymert of interest in cases where the
Covernment appeals, as no.7 prescribed by law
with respent to judgments in the Court of
Claima, is fair and equitable ad need nown
be disturbed. If this helief is correct, it
would follow that interest should be paid on
jJudgmeiirs of the district courts on the same
basis. If interest on judgments of the dis-
trict courts were placed on the same basis
as the Court of Claims, interest on district
court judcments not appealed by the United
States would be enliminated entirely. 1In
distriet ccurt cases which are appealed by
the Government, interest would be eliminated
from the date the judgment was rendered to
the date the plaintiff filed a transcript
thereof with the proper Government agency,
and from the date of the mandate of affirmance
tn the time when a specific appropriation -
could be secured for the payment of the judg-
ment. .

® ® ] * %

“The first proviso would change the pro-
cedure with respect to district courts by
permitting the payment of interest on judgments,
to which the provisions of 28 United States Code
2411(b) apply, only in cases appealed by the
United States, * * *'" (Emphasis added.)

Hearings on Supplemental Appropriation Bill, 1957, Before Subcom-
mittees of the Housc Committee on Appropriations, B4th Cong., 2d .
Sess., pt. 2, at 883-885 (1956). '

In United States v. Culp, 346 F.2d 35 (5th Cir. 1965), the

court modified a judgment under the Federal Tort Claims Act to
conform to 31 U,S.C. § 724a, stating:
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"{Ilt 1s clear that Congress has provided
that interest should run only in case of an
appeal by the United States, and then only from
the date of filing of the transcript of the
judgment in the General Accounting Office to
the date of the mandate of affirmance." 3i6
F.2d at 36.

Judgments containing interest provisions at variance with section
724a were similarly modified in United States v. Mississippi Valley
Barge Lipe Co,, 285 F.2d 381, 386 (8th Cir. 1960), and Chicago,

Rock Islaud & Facific Rv. Co. v. United States, 206 F. Supp. 795
(5.D. Towa 1962), It seema clear therefore that interest is not

payab'e on district court judgments not appealed by the Government.
and the inclusion of a contrary interest provicion in the judgment
(other than a general provision such as "interest as provided by
law" or other general language which would permit the application
of seciion 724a) would have been grounds for the Government to seek
modification of the judgment.

In view of the foregoing, we must conclude that therer is no -
basis fcr the allowance of interest in the Lovett case, and our
settlement action of December 8. 1977, is therefore aff :med.

. . ’l [/
Deputy Comptrollerkcfane‘r‘h
of the United States






